— - —————

S el

‘_;w_——”——-—— [

g A AP, gttty

I'.'.'

_f‘u,\‘.‘-'?;}‘. ‘/ 4;".—" (..o(....{__/
S THE sarnTEeLLL aRneny L s
RIS o o, BF THLEE U NITTIEER STATLE
A | '
. VA Syt L Oy, WL, TP
. » i N
LIRS

FILIE: p-102274 DATEE: Cetoher 25, 1978

MATTER OF: pero-Dri Corporation
DIGEST:

l. TZontrary to usual view that protests against
contract modifications are not for review '
since they are within the realm of contract
administration, protest which alleges that
moditication is beyond scope of contract is
reviewable by General Accountlnq Office, if
otherwise for consiileration.

2, Value engineering change which substituted
“alr purification component of onec manufac-
" turer for air purification component of
‘another manufacturer did no: so materially
“'alter original contract as to require new
- nompetition,

3. Where only evidence with respect to disputed
guestion of fact consists of ‘contradictory
assertions by protester and contracting agency,
protester has feiled to carry hurden of affirma-
Lively proving its alleaation.

4. Prote t after award alleqging procurement of
inappropriate component involves apparent
solicitation impropriety and is therefore
untimely under GACO hid Protest Frocedures,
4 C.F.R. § 20.2(h) (1) ¢1977).

Acro-Dri Ccrporation (Aero) protests the proptlety
of the decision of the Defense Logistics Agency (DLA) to
accept a Value Engineering CLange Proposal from Mako
Compres sors, Inc. (Maro), undér Contract DSA700+77-C-8578,
Aero's basic contention is that the mod1£icaL10n of the
contract was outside the scope of the original contract
and, therefore, the agency was required to recopen competi-
tion on the basis of its revised requirements,
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Request for proposals No, DSA700-77-R-1638 was
issved on Soptember ), 1977, fiwviting offers for the
procurecrient of 30 underwater diving equipment sets,
in accordance with Components List 4220-97-Cl1-E13,
Becausce of the inability to adeaquatcly describe the
1equired components, the components list identjified
the diving set by various manufacturers' components,
FQur offecrs, including those of Mako and Aero, wure
received in response to the solicitaiton, tako sub-
mitted the lowest offer and was awarded the contract
on Septcrber 28, 1977, '

- On Novembeir 18, 1977, Mako submitted a Value
Engincexing Change Prorosal (VECP) pursuart to the
Value Engineering Incentive clause (ASPR § 7-104.44
(a)(l)), provision LO&, of the contract. Mako's,K VECP
deleted the Aero air purification system and substi-
tuted the Mako assembly, which consists of a combined
"compressor and purification compcnent. DLA determined
that the llako component performed the required func-
tions with less wveight and at a reduced cost and,
therefore, accepted the proposal. Production of the
diving sets has heen totally ccmpleted.

Aero arques that the modification so materially
altered the original contract that a "cardinal change"
resulted and that a new competition was requiread,

A protesi concerning contrac* modificatlion ordinarily
is not for resolutioti under our Bid Protest Procedures,
4 C.F.R, part 20 (1977 ed.), since it involves contract
admipistration, a mavter primarily within the authority
cf the contracting agency. Symbolic Displays, Incorporated,
B-182847, May 6, 1975, 75-~1 CPD 278. Whevre, however, as
here, the protester alleges that the modification consti-
tytes a "cardinal change" beyond the scope of the contract
arld that the modification should have bcen the subject of
a new procurement, we will review the protest. Brandon
Applicd Svstems, Inc., 57 Comp. Gen. 140 (1977) 77-2 CPD
486; Die Me~h Corporation, B-190421, July 14, 1978, 78-2
Crb 36, -

It is not always easy to determine whather a
changed contract is materially different from the com-
peted cortract. However, we have recognized that the
decisions of the Court of Claims relating to cardinal
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changes offer some guioancc. American Ar Filter Co.,

Inc., 57 Comp. Gen. 285, 2686 (1976), 70-1 CPL 136,

Fven though a cardinal;@hunqc rasnits from the vniiat-
eral action of the Government and the change in this

case resulted from the mutual aqrnement of the parties
through the Value wnginensring Incentive clause, the

Court of Claims decisions are useful here, since they
providc the standards for dnterminxng whether the changed
contract is essential.y the same as the original, Id,

For cxample, in Air-A-Plane Cornoration v. United States,
408 F.2d 1030 (Ct. Cl., 1969), the court stated:

"The basic standard, as the cour:
has put it, is whether the modified job
'was essentially th2 seme work as the o
parties bargained for when Lhﬂ contrac!
was awarded. Plaintiff has n - right te
complain {f the project it ultimately
constructed was eesentially the samg as
th: one it contracted to "ongruct.
Conversely, there is a caLo:nal charge
if thé ordercd deviations '/1ltered the
nature of the thing to be construciid,
[Citations: omi*ted.] Our op: nions have
cautioned that the problem ‘'is a matter
of dedﬂbe varying from one! oontraot to
another' and can be recolved'only 'by
considering the totaliLy of the change
and this requires recodrqe to 1Ls mag-

nitvde as well as its’ junlity [Cita-
tions omitted.] 'There is no exact
formula. * 4 *,  PBach cas2 must be analyzed

on its ow Iacts and in light of its own

cxrcumstaqces, giving just coasideration

to the magnitude and quality of the changes

ordered “and their cumulative effect upon

the project as a whole.'"

./Therefor:, the quesLlon before us {s whethex the
original pyrpose or naturc of the contract has heen so
substantially changed by the modification that.the+rzon-
tract for which competition was held and the contract
to be performed are essencially different. American
Air Filter Co., Inc,, supra,
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The value onginesring profRasn) accepted by the
Governnent cubstitated a single Mako component, which
has ar, air purification syste-n nounted on top of an air
compressor, for the Acro air parification companent and
the ko adr compressor that vas requited by the origi-
nal contract. Aero arques that tl.is change was of "such
a magnitude affecting price, velaht, vtility end item
configuration and ultinate purpmee* A A of the diving
equiphent sct to constitute & "eardinal change." Ir.
support of its aileqgation, the protester asserts that
our decision in American Air rfiltey Co., Inc., supra,
is contLollinq in the instant pwotent

In that case, the Governsweht awaranq a contract for
the supply of gasolire-powered heaters. ater, a supple-
mecntal agreement was entered H@nto betweesn rhe agency and
the comtractor substituting ddesel ergine aad firad
keaters for the gasoline heators ovriginally specitied in
the contract. This modification necessitated the follow-
ing chanqges:

"3, The substitution of a diesel engine
for a gasoline engirww.

"2, A substantial increosze in the weight
of the heater.

"3. Dhe addition of an e&o trical starting
system.

4, The design of a new fuel control,
"S5, The redesigning of tle conbustor nozzle.

f
6. The alteraticn of various perfo mance
charactoristic“

"7. An increase in the unit price by approxi-~
mately 29 percent.

"8. The approximate Erkh11nq of the ﬂelivery
time." American Air Filtor co. , rnc., Supra.

In light of the magnxlude of these technical changes
and theidr overall impact on the price and delivery
provisions, we found that the modif ied contract was so
different from the contract forr which conpetition was
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he:ll, that the Cnvnrnmcul‘nhou]d have rolicited new
proporals for its modified reouirement,

We beliceve that the modification made pursuant
to the VECP in the instant case was not of the same
magnitude as the changes nade in American Afr Filter,

Co., Inc., supra. The valuc nnginﬂor1n4 rhanqe here

basically involved the substitution of one company'

air purification component for another company's cam-
ponent. The Mako air purification system has identical
functional performance capubil1ties as the hAero ccmpo-
nent it rerlaces Mako's component has Lhe same dehy-
dration aid oil removal rapahilities as thn Aero compo-
nent, while decreasing costs hy $3,000 per diving set
and reditcing the weight substantially. THis type of
medification is of the nature which potential offerors
would have reasonably anticipated under the “"changes”

.clause of the contract and thercefore it falls within

the scope of the original rrocurement. Sce American
A‘r Filter Co.--DLA Reauest for Reconsideration, supra.

Morcover, the valite englneering chang~ involved here
is similar to the sjtuation in 50 Comp. Gen. 540, supra.

In that case, the Government accepted a VECP which sub-

stitutdd solid-state tuners for electro-mechanical tuners
in electronic countermeasures scts bhecause of cost savings

as well as technical advantages. ‘e held that the
change of this one component was not of the magnitude
and quality to necessitate a new procurement.

”herefore, we cannot conclude that the original
purpose of the contract has been so subs tantxally
changed by the modification that the contract for which
competltion was held and the conLract to be performed
are essentially different. Consequently, we fail to
see any circumvention of the competitive procurement
process.

Aero also contends that prior to its proposal
submission, Aero advised the Government that a more,
cfficient and less expensive unit could be fabricated
if the Government would allow offerores to dev:ate from
the required conpruqror and air purification q(btem.
The Government's vesponse, according to Aero, was that
no alternative offers would be allowed and that no de-
viation would be allowed after the contract award,

-
-
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hero argqiies that the Government's eub"ounent acceptance
of chamjes to the air purification systen wits patently
unfair {n light of the Government's conment!s prior to
avard,

NLA states that Lero never suggested in alternative
offer to the con%racting oftic.y cither by telephone or
in writing. In addition, it muss be noted that the pro-
tester has not supplied our Office with any documentary
evidence deronstrating that Aero had suygiasted an alter-
native air purification system. Where the only evidence
with respect to a disputed guestion of fact consists of
contradictory assertions by the protester and the con-
tracting aqency, the protester has failed to carry the
burden of affxrmativcly proving its allegation. Kessel
Kitchen PBqulpment Co., Inc., B-190089, March 2, 1978,
76-1 CrDp 162,

nero's final contention is that the agency was
arare, at the time of issuance of the aolicitation,
that the capability of the air purificution component
required was three times qreatcr than needed in view of
the cepability of the required comprebsor This conten-
tion is untimely. Section 20,2(b)(1) of our Bid Protest
Procedurrs, 4 C.F.R. part 20 (1977), tequirc that pro-
tests based upon alleged improprieties in the solicita-
tion which arc apparent prior to the closing date for
receipt of iritial proposals must be filed prior to the
closing date for receipt of initial proposals. Since
the agency's requirements were apparent from the solici-
tation as issued, and, as noted above, sincc Aero pro-
fesses }nowl;dge that the specifications overstated the
Government's needs, a protest after award is untimely,
In any event, DLA states that it was unaware of any
commercially available alternative to the Aero air
purification component until the VECP was initiated and
documented by Mako, and the protester has failed to
present any evidence to the contrary.

Accordingly, the protest is denied.
/\7/¢
Deputy Comptroller Gcnera
of the United States





